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Derrida and the Death Penalty:  
The Question of Cruelty
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Abstract: This paper looks at the recently published text of Derrida’s 1999–2000 Death 

Penalty Seminars, reading it alongside a key text from the early 2000s, Derrida’s ad-

dress to the Estates General of Psychoanalysis. Tracking Derrida’s insistent references 

to psychoanalysis in his writings on the issue of capital punishment, I argue that the 

deconstruction of the death penalty, in its full scope, can perhaps best be approached 

in the terms emerging out of Derrida’s engagement with psychoanalysis in this period. 

If this is the case, it is because the way psychoanalysis conceptualizes cruelty ultimately 

opens onto to a particular thinking of life that will come to serve as a crucial lever in 

Derrida’s treatment of the death penalty. What emerges in Derrida’s engagement with 

psychoanalysis in this period, then, I argue in conclusion, is the radical thinking of 

finitude and mortality at the core of the deconstruction of the death penalty.
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In his late work on inherited political concepts, Jacques Derrida’s attention 
became increasingly focused on the deconstructive critique of sover-
eignty, and he suggested more than once that psychoanalysis represents 

a key site where the deconstruction of sovereignty is possible. Across his writings 
in this period, Derrida argued that the principle of sovereignty invoked by the 
modern, secular nation-state in fact has its roots in a fundamentally theological 
logic, the uncritical, and wholly deconstructible, concept of a unitary, autonomous 
sovereign who, in the end, resembles a kind of God. This same logic governs the 
concept of individual sovereignty, Derrida suggests. Accordingly, in the texts we 
have from this period, Derrida repeatedly indicates that psychoanalysis marks 
one of the places where the critique of sovereignty is in some sense already under-
way. As he put it in his most sustained treatment of this theme, an address to the 
States General of Psychoanalysis in 2000 (published in English as “Psychoanalysis 
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Searches the States of Its Soul: The Impossible Beyond of a Sovereign Cruelty”), 
the principle of sovereignty ultimately stands for “the autonomy and omnipotence 
of the subject—individual or state—freedom, egological will, conscious inten-
tionality.”1 The notion of sovereignty therefore includes a whole set of concepts 
that psychoanalysis, from the very beginning, begins to put into question. The 
thought of the unconscious, Derrida notes here and elsewhere, is, after all, precisely 
the thought of what undermines and disrupts ‘the autonomy and omnipotence 
of the subject’ and ‘egological will.’ Viewed from this perspective, psychoanalysis 
would be a theory and a practice that essentially devotes itself to the idea that 
there is something that undercuts individual sovereignty: namely, the presence 
of another system in the psyche that determines human thought and action from 
a place entirely beyond conscious intentionality. What drives human thought 
and action, on this view, is in fact something fundamentally incompatible with 
consciousness. Thus, in “Psychoanalysis Searches,” Derrida locates the critique of 
sovereignty at the very heart of the psychoanalytic revolution. “The first gesture 
of psychoanalysis,” he writes, “will have been to explain this sovereignty, to give 
an account of its ineluctability while aiming to deconstruct its genealogy” (WA, 
244). And from the other side, the philosophical deconstruction of sovereignty 
can be understood, he suggests in Rogues, as one way of “tak[ing] into account 
within politics what psychoanalysis once called the unconscious.”2

If deconstruction attempts to take into account what the unconscious does 
to politics, and to the classical notion of sovereignty, this is in part because, as 
Derrida makes quite clear in “Psychoanalysis Searches,” psychoanalysis itself has 
remained remarkably silent on this question. In short, the institution of psycho-
analysis has failed to take up the critique of sovereignty that issues from its own 
most fundamental insight. More precisely, we could say that it has not yet thought 
through the ramifications of its very first gesture, whereby it analyzes, and thus 
begins to deconstruct, the fictional character of sovereignty. That is, it has not 
yet managed to think through how this insight impacts prevailing concepts and 
practices in the crucial fields of ethics, law, and politics. Hence psychoanalysis’s 
fundamentally confused state, as Derrida terms it, its ‘soul-searching’ state, on 
questions of ethics and politics. The problem, for Derrida, quite simply, is that 
“psychoanalysis has not yet undertaken and thus still less succeeded in thinking, 
penetrating, and changing the axioms of the ethical, the juridical, and the politi-
cal” (WA, 244). And to this extent, he suggests, it remains unable to think what is 
happening today in the world, precisely in those places “where the most traumatic 
. . . the most cruel events of our day are being produced,” where the “phantasm” 
of sovereignty, as Derrida will call it, drives the exercise of sovereign power (WA, 
244). So long as psychoanalysis refuses to engage this trauma, “the problem of . . . 
sovereignty in general, of the sovereign power of the state over the life and death 
of citizens” (WA, 262), it risks losing its pertinence, precisely in turning its back 
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on its own first gesture. Making use of a psychoanalytic term he had deployed 
extensively in a previous engagement with Freud, Derrida speaks here of a certain 
resistance of psychoanalysis: a resistance of psychoanalysis “to itself as to the 
world” (WA, 262).3 The critique Derrida articulates in “Psychoanalysis Searches” 
is unmistakable, but it is nevertheless clear that psychoanalysis remains, for him, 
a key site where the critique of sovereignty is possible. The critical analysis of 
sovereignty, then, forms a crucial part of what Derrida in this period affirms as 
psychoanalysis’s “revolutionary force.”4 If, for others, the psychoanalytic revolu-
tion would seem to be a relic of the past, for Derrida, a psychoanalytic thinking 
of ethics, law, and politics offers vital resources.

As we are just beginning to see and appreciate, however, this is not the only 
way Derrida mobilized psychoanalysis in his writings on political topics. In the 
texts we have from the early 2000s and in the newest text of Derrida’s to arrive in 
print—the recently published text of his 1999–2000 Death Penalty Seminars at 
the École des hautes études—Derrida points toward another way psychoanalysis 
enables us to rethink contemporary political practices: in its thinking of cruelty, 
its conceptualization of a kind of intractable tendency towards cruel destructive-
ness.5 The Death Penalty Seminars, which flesh out in considerable detail Derrida’s 
engagement with the question of the death penalty and the theologico-political 
more broadly, help us better understand this move, and in turn, assess Derrida’s 
claims. For as is just now becoming clear, in taking on the urgent question of the 
death penalty, Derrida calls upon psychoanalysis in order to think through just 
what this term ‘cruelty’ means; a term central to any serious consideration of 
the political practice of capital punishment and the juridical and philosophical 
discourse devoted to it. Psychoanalysis is key, then, to the analysis of what Der-
rida explicitly calls the ‘sovereign cruelty’ of the state, most visible in those places 
where the state exercises the right to put to death (WA, 244–45).

In this paper, I track Derrida’s insistent references to psychoanalysis and 
the problem of cruelty in his writings on the death penalty—in two previously 
published texts and in the first year of the Death Penalty Seminars—in order to 
consider what exactly is at stake in this gesture. As I demonstrate in what follows, 
Derrida will mobilize the concept of cruelty in order to rethink what he will show 
to be the fundamentally theological logic at the heart of the death penalty. In fact, 
I will suggest, the deconstruction of the death penalty, in its full scope, can per-
haps best be approached in the terms emerging out of Derrida’s engagement with 
psychoanalysis in this period. And if this is the case, I will argue, it is because the 
way psychoanalysis conceptualizes cruelty will ultimately be linked to a particular 
thinking of life, one we can now see serves as the crucial lever in Derrida’s treatment 
of the death penalty. What emerges in Derrida’s engagement with psychoanalysis 
in this period, I will argue in conclusion, is the particular thinking of life Derrida 
suggests ultimately drives deconstruction in taking on the death penalty.6
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Derrida’s recourse to Freud in his writings on the death penalty has received 
some attention already in important work in this area by Elizabeth Rottenberg.7 
In particular, Rottenberg sheds helpful light on why, for Derrida, psychoanalysis 
might be in a privileged position to address the question of cruelty in the discourse 
around the death penalty, and she argues forcefully that psychoanalysis offers vital 
resources to philosophy on this issue. And yet, she equally shows that, from the 
standpoint of deconstruction at least, the abolitionist struggle must refuse any 
hopes of finally putting an end to the death penalty in all of its forms, insofar as 
the sovereign power of the nation-state is instantiated not just in the practice of 
putting to death, but also in letting die or exposing to death, for instance in sending 
citizens to war. However, the precise work that this notion of cruelty performs in 
Derrida’s engagement with the death penalty—the precise way in which it man-
ages to undo the classical arguments for and against capital punishment—has 
not yet been fully addressed, and it is this question that forms my focus here. If 
Derrida invokes psychoanalysis in his writings on the death penalty, I will argue, 
it is because the way Freud theorizes cruelty ultimately suggests a notion of life 
as fundamentally bound up with the possibility of violation and destruction; a 
notion of mortality, I will suggest, at the core of the deconstructive critique of 
capital punishment. Stated succinctly, in Derrida’s engagement with psycho-
analysis in this period, cruelty opens onto the deconstructive thinking of life as 
survival (survivance), a conception of finitude and mortality that will be shown 
to exert a kind of critical force against the properly theological notion of human 
life and dignity installed at the very base of the most formidable philosophical 
arguments for the death penalty.

Now, before turning to the theme of cruelty, it might first be helpful to situate 
Derrida’s engagement with the question of the death penalty in the overall trajec-
tory of his later work. For while Derrida had articulated his position on the death 
penalty in abbreviated form in a handful of previously published texts, aligning 
himself explicitly with the abolitionist cause, we are in a much better position 
now, with the arrival of the Death Penalty Seminars, to grasp the way in which 
his treatment of this topic forms a key part of his broader interest in critiquing 
the properly theological foundations of inherited political concepts.8 At the very 
center of this project is a sustained critique of the theologico-political concept of 
sovereignty—the sovereignty of the state, and, as we have seen, the sovereignty 
thought to belong to the individual understood as a unitary, autonomous self. 
This notion, Derrida argues consistently across a series of texts from this period, 
has to be understood not simply as one term among others but as the key term 
underpinning not just political discourse in the Christian West, but contempo-
rary political practices as well. Moreover, Derrida will contend that even as the 
sovereignty of the nation-state is increasingly put into question by the emergence 
of new forms of international law and large transnational economic entities, the 
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principle of sovereignty still actively informs and underwrites the most violent 
practices of state power around the globe, from the waging of war—for instance, 
in the U.S.’s unilateral decision to launch a global war on terror in the early 2000s, 
which forms the backdrop of Rogues, and Derrida’s treatment of the issue of so-
called ‘rogue states’ in this text—to the ongoing practice of the death penalty.

In its modern form, Derrida argues, following Carl Schmitt, the principle of 
sovereignty essentially consists in the exceptional, unshared and autonomous 
power of decision belonging to a single subject or entity, the kind of power tradi-
tionally attributed to God. Yet, for Derrida, this notion of sovereignty is ultimately 
a ‘phantasm’—a fictional, but nevertheless powerful, fantasy or idealization of 
autonomy and power rooted in the apparent self-identity of the sovereign subject. 
The phantasm of sovereignty, on this view, is founded on a repression: the sup-
posedly autonomous sovereign subject necessarily represses the fact of its own 
internal division. The sovereign entity is divided, Derrida shows across a series 
of texts in this period, so long as it persists in time. In order for the sovereign 
subject or entity to sustain itself, it must be open to “the coming of the other” 
implied in the structure of time, the necessary opening of each moment to the 
future still to come (DP1, 256). In order to be at all, the sovereign entity must be 
exposed to something other than itself; it is what it is only to the extent that it is 
intertwined with this other. Wherever the phantasm of sovereignty holds sway, 
Derrida suggests, the fundamental relation to alterity implied in the basic struc-
ture of time is repressed. As Derrida often put it, the ‘performative’ dimension of 
sovereignty—the operation whereby a subject or entity takes on, or performs, the 
appearance of absolute autonomy—is here occluded or disavowed. In sum, “the 
theological phantasm of sovereignty” is the dream of a sovereign subject who, 
like God, is not a temporal entity, thus always self-identical to itself (WA, 244).

Already, then, one begins to see that the critique of the death penalty forms 
a crucial part of this broader project, insofar as the death penalty stands as the 
paradigmatic example of the state’s exceptional, sovereign power over the life and 
death of citizen-subjects. As such, for the deconstruction of the theologico-political 
principle of sovereignty to be effective, it would have to take on the death penalty, 
which, as the paradigmatic example, crucially informs the very concept of state 
sovereignty. The issue of capital punishment, then, will not be just one amongst 
others, but rather will serve as a privileged point of entry for the broader critique 
of the theologico-political we find at the heart of Derrida’s later work. As Derrida 
underscores in the first year of the Seminars, the power over life and death instanti-
ated in the death penalty has to be understood as “the essence of sovereign power, 
as political but first of all theologico-political power” (DP1, 22). Or, as he puts it 
elsewhere in the Seminars, “there is theologico-political wherever there is death 
penalty [Il y a théologico-politique partout où il y a peine de mort]” (DP1, 23).9 As 
Rottenberg quite clearly shows, the death penalty ultimately functions for Derrida 
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as the very thing which holds the theologico-political together; it is what Derrida 
calls the “weld” at the core of the entire edifice (FWT, 149), the structure of which 
we find Derrida fleshing out in detail in the Death Penalty Seminars (CV, 148). 
The attempt to analyze and penetrate the ‘theological phantasm of sovereignty’ 
actually begins, on this view, with the critical analysis of the death penalty.

The deconstruction of the death penalty, while motivated by an abiding 
interest in putting an end to the ongoing practice of capital punishment in the 
U.S. and around the world, will nonetheless submit to scrutiny the existing 
discourse around the death penalty in its entirety, on both sides. Ultimately, 
one of the most fragile, most deconstructible areas in this discourse, it will be 
demonstrated, remains the question of cruelty. This term is consistently invoked 
in the classical humanist arguments against the death penalty, of course, and 
in the modern discourse of human rights, which sets itself up explicitly in op-
position to the death penalty on the grounds of its excessive cruelty, but it is 
equally crucial, Derrida notes, to much of the discourse devoted to refining and 
justifying the practice of capital punishment in the modern era.10 It is central, 
Derrida shows quite convincingly, to the modern history of the death penalty in 
Europe and the U.S. This history is in fact largely defined by the development and 
implementation of ever more ‘humane’ techniques and machines for putting to 
death, from the “humanitarian” machine of the guillotine (DP1, 192)—a machine 
whose invention relies, from the very beginning, on the logic of humane death as 
death without cruelty and with a minimum of bloodshed, what Derrida calls an 
“anesthesial” logic (DP1, 49)—to the electric chair, the gas chamber, and lethal 
injection. If the more recent techniques do away with the spectacle of bloodshed, 
it would only be the last of these that would ultimately be deemed the primary 
method of execution humane enough to escape the charge of “cruel and unusual 
punishment” in the U.S. The first consequence of this demonstration around the 
modern history of the death penalty, then, is that the classical and contemporary 
abolitionist arguments against the cruelty of capital punishment are shown to be 
fundamentally fragile—an assessment Derrida articulates clearly and repeatedly 
in his discussions of the death penalty—and this because the humanitarian call 
to put an end to excessive cruelty is ultimately found on both sides of the debate. 
As Derrida argues in several places, the classical humanist argument against 
the cruelty of the death penalty essentially leaves the unconditional principle of 
the death penalty, considered apart from the particular means of its application, 
untouched. Moreover, as the history of the death penalty in the U.S. makes quite 
plain, there are always ways of making the exercise of capital punishment, by all 
appearances, less cruel.

Most crucially, as Derrida demonstrates in the first year of the Death Penalty 
Seminars, quite simply, we have never had a rigorous concept of cruelty. Cruelty, 
rather, has always been the site of a fundamental “equivocation” or slippage. This 
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is, in fact, one of Derrida’s explicit themes in “Psychoanalysis Searches,” where 
he highlights the history of the death penalty in the U.S., and in particular the 
history of the moratorium on executions imposed in 1972 by the Supreme Court. 
This moratorium would not be lifted, Derrida recalls, until the exercise of capital 
punishment could be brought into line with the Constitutional ban on cruel and 
unusual punishment. Recounting this history, he concludes with a question:

Throughout all this history I have just evoked, from the American Constitu-
tion to modern international declarations, as in the discourse of common 
doxa for centuries, before and after Sade, it is the obscure word cruelty that 
concentrates all the equivocations. What does “cruel” mean? Do we have, did 
Freud have a rigorous concept of the cruelty that, like Nietzsche, he spoke of 
so much (as regards the death drive, the aggression drive, or sadism, etc.)? 
Where does cruelty begin and end? (WA, 262–63)

Putting pressure on this term in the first year of the Death Penalty Seminars, what 
Derrida demonstrates, in the end, is that there has in fact never been a stable 
concept of cruelty. Derrida’s aim, however, is not just to show that the classical 
and contemporary abolitionist arguments against the cruelty of the death pen-
alty remain altogether fragile. Rather, Derrida will seek to formulate a new, more 
“consistent” abolitionism capable of taking on the question of the unconditional 
principle of the death penalty (FWT, 149). Yet, he will do so not simply by aban-
doning the concept of cruelty, but rather by attempting to thinking through this 
equivocation as rigorously as possible.

Thus, if psychoanalysis has a role to play here, it is because, for Derrida, 
only psychoanalysis attempts to rigorously think what this word cruelty means, 
beginning with Freud himself. In his ‘sociological’ writings in particular, Freud 
returned frequently to what he theorized as a fundamental tendency towards 
cruelty and destruction associated with the so-called ‘death drive.’11 As Freud 
conceptualizes it in his work from 1920 on, the death drive is first and foremost 
a drive towards self-destruction, but when it is redirected and turned outwards, 
he speculates, it takes the form of a tendency towards aggressive destructiveness. 
This is in fact, Freud goes so far to suggest, the only way the death drive becomes 
visible. The death drive is famously said to operate in absolute silence—Freud’s 
way of describing the fact that the death drive has no psychical representatives, 
through which excitation coming from inside the body is given psychical form. 
Thus, the most visible form the death drive takes, Freud suggests more than once, 
is that of a purely “aggressive or destructive drive.”12 The death drive, then, for 
Freud, is the ultimate source of the continual reemergence of cruel, destructive 
violence not simply in the psyche but in the world.

But this is not all. Despite the marked silence coming from the institution 
of psychoanalysis, Freud himself does seem to have something to say about the 
apparent link between cruelty and sovereignty. Indeed, in a handful of places, 
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Freud attempts to theorize what would seem to underlie the cruel exercise of 
sovereign power. I am referring here to Freud’s occasional references to what he 
calls simply a drive for mastery or power, Bemächtigungstrieb, which Derrida will 
parse initially as “a drive for ascendancy, for power, for possession” (WA, 258) 
and then, going a step further, as a “drive for power or for sovereign mastery” 
(WA, 241). While Freud speculates on the possibility of such a drive for power 
or mastery in Beyond the Pleasure Principle, it remains, without question, an 
underdeveloped concept in Freud’s thought, and he never entirely explicates or 
develops what exactly he seems to have in mind with this term (its relation to 
the death drive named in this same text forms the major question here; that is, 
whether or not a drive for mastery represents another autonomous drive wholly 
distinct from the death drive and its vicissitudes). Consequently, the theme of the 
drive for power or mastery has been almost entirely ignored by Freud’s readers. 
Yet in “Psychoanalysis Searches,” Derrida returns repeatedly to the question of a 
possible drive for sovereign mastery.13 Derrida’s interest, however, ultimately lies 
less in the hypothesis that there is some drive for sovereign mastery operative in 
human affairs than in what the figure of the Bemächtigungstrieb seems to sug-
gest: an absolutely irreducible tendency to dominate that cannot be eradicated. 
Now, while I cannot do justice to the complexities involved in this area of Freud’s 
thinking here, it should be quite clear that this terrain is key to understanding 
the project Derrida is pursuing in the texts under consideration here.

Whether it be in terms of a drive for mastery or the purely destructive death 
drive, psychoanalysis, we begin to see, is uniquely positioned to think the seem-
ingly unshakable tendency towards cruelty in human affairs, towards making or 
letting another suffer. Though this may take the form of bloodshed—the word 
itself, Derrida notes, necessarily invokes a “history of spilled blood (cruor, crudus, 
crudelitas)” (WA, 239)—we know that there is another form of cruelty that never 
entails shedding blood: psychic cruelty. Indeed, in For What Tomorrow, Derrida 
will in fact suggest that cruelty “no doubt is essentially psychical” (FWT, 142). It 
is precisely here that psychoanalysis would offer powerful resources to philoso-
phy, enabling us to rigorously approach the specifically psychical dimension of 
cruelty, the possibility of a suffering that goes beyond any visible trauma. Perhaps 
above all, psychoanalysis, having set out to think what, in the human subject, is 
absolutely heterogeneous to egological will and conscious intentionality, would 
be uniquely positioned to grasp the tendency to make or let suffer “just for, if 
one can still say that, the pleasure of suffering” (WA, 239). In fact, Derrida seems 
to suggest, only psychoanalysis, in the end, would be in a position to think the 
possibility of what, to philosophy, has so often appeared as the most radical evil: 
pleasure in cruelty, “psychic pleasure in evil for evil’s sake” (WA, 238). At the 
very least, Derrida goes on to suggest, even if psychoanalysis does not open up 
“the only way that could allow us, if not to know, if not to think even, at least to 
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interrogate what might be meant by this strange and familiar word ‘cruelty,’ the 
worst cruelty, suffering just to suffer . . . one could no longer anticipate doing so 
without psychoanalysis” (WA, 239).

In “Psychoanalysis Searches,” this reflection on the various modalities of cru-
elty leads Derrida to risk a hypothesis: cruelty might just be the most “irreducible 
thing in the life of the animate being” (WA, 239). Such a hypothesis, Derrida will 
underscore, already appeals in and of itself to psychoanalysis:

If there is something irreducible in the life of the living being . . . and if this 
irreducible thing in the life of the animate being is indeed the possibility of 
cruelty (the drive, if you will, of evil for evil, of a suffering that would play 
at enjoying the suffering of a making-suffer or a making-oneself-suffer for 
the pleasure of it), then no other discourse—be it theological, metaphysi-
cal, genetic, physicalist, cognitivist, and so forth—could open itself up to 
this hypothesis. They would all be designed to reduce it, exclude it, deprive 
it of sense. The only discourse that can today claim the thing of psychical 
suffering as its own affair would indeed be what has been called, for about 
a century, psychoanalysis. Psychoanalysis would perhaps not be the only 
possible language or even the only possible treatment regarding this cruelty. 
. . . But “psychoanalysis” would be the name of that which, without theologi-
cal or other alibi, would be turned toward what is most proper to psychical 
cruelty. Psychoanalysis, for me . . . would be the name for the “without alibi.” 
The confession of a “without alibi.” (WA, 239–40)

Only psychoanalysis, then, if we can put it this way, would take cruelty seriously, 
without seeking to reduce it or banish it from the space of thought as the most 
radical evil or the most regressive barbarity. Indeed, the thought of cruelty, 
Derrida indicates, might just be psychoanalysis’s “ultimate ground” (WA, 239), 
its most fundamental insight. And it would be precisely in this way, Derrida 
seems to suggest, that psychoanalysis names the “without alibi,” in its refusal 
to dismiss, or domesticate, the thought of cruelty in living beings; opening up 
a radical thinking of cruelty in positing an absolutely irreducible “cruel drive 
of destruction or annihilation” at the very heart of living beings (WA, 240–41). 
Hence psychoanalysis’s refusal, as Derrida put it in For What Tomorrow, of any 
“theological or humanist alibi” (FWT, 173) that would hold out the possibility of 
finally surmounting or eliminating this tendency. For as Freud makes quite clear 
in a number of places, including the exchange with Einstein that Derrida turns 
to in “Psychoanalysis Searches” (published in Freud’s lifetime as “Why War?”), 
whatever this cruel, destructive tendency is, it has to be understood as linked to 
an absolutely ineradicable, asocial drive towards death and destruction.

At stake here is, in Derrida’s terms, a notion of ‘endless’ cruelty. Certainly, a 
cruelty that is ineradicable would be endless in a temporal sense: it will never be 
eliminated in a more progressive future. Cruelty, this “irreducible thing in the life 
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of the living being,” will never be gotten rid of. “One can staunch bloody cruelty,” 
Derrida writes, “one can put an end to murder by blade, by the guillotine, in the 
classical or modern theaters of bloody war, but, according to Nietzsche or Freud, 
a psychic cruelty will always take its place by inventing new resources” (WA, 239). 
Derrida underlines this notion in For What Tomorrow, where he states flatly that 
“there is and will be cruelty, among living beings, among men” (FWT, 76). Yet, 
more importantly, a cruelty that is endless would equally have to be understood 
as “without limit,” or then again “without opposable term” (WA, 239) as Derrida 
puts it. Across his work, Derrida engages with Freud on a number of fronts, but the 
Freud Derrida turns to in “Psychoanalysis Searches,” is, in the end, the Freud who 
thinks, “like the Nietzsche of Genealogy of Morals, that cruelty has no contrary, 
that it is tied to the essence of life and the will to power” (WA, 271).

Now, while the theme of cruelty is at the center of Derrida’s engagement 
with Freud in “Psychoanalysis Searches,” it is only in reading this text alongside 
the Death Penalty Seminars that we begin to appreciate what is at stake here. In 
the Seminars, Derrida’s treatment of the theme of cruelty primarily centers on a 
reading of Nietzsche, and in particular Nietzsche’s critique of Schopenhauer on 
the categorical imperative. The issue, according to Nietzsche, is that Schopenhauer 
fails to grasp the true motivation behind the supposedly disinterested claims of 
the categorical imperative. For Nietzsche, the apparently impersonal principle 
of the categorical imperative is in fact grounded in “an always hidden ‘personal’ 
interest” (DP1, 145), an interest in mastery and cruel punishment, which Derrida, 
glossing Nietzsche’s essay on the relations between creditor and debtor in the 
Genealogy of Morals, describes as “the pleasure of doing violence, ‘la jouissance 
de faire violence,’ as the French translation has it; I would also say the pleasure 
taken, the enjoying [le jouir] that has to do with exercising power (Gewalt), and 
here even with exercising one’s sovereignty over the debtor” (DP1, 155–56). On 
this view, what presents itself as the highest ethical principle is merely another 
form of the violence and cruelty it interdicts.14 Cruelty, here, truly has no contrary. 
And it is at this point that Derrida invokes Freud, suggesting that any attempt to 
think through just what this conception of cruelty means would have to entail a 
reading of Freud, and in particular everything he had to say about an originary 
propensity for cruelty in the human psyche: the sadism rooted in the death drive’s 
capacity to be turned outward towards external “objects” (for Freud, another 
subject can be one such object) (SE 18, 54). In the Seminars, Derrida will speak of 
Freud’s “bid to raise the level of originary sadistic cruelty that has no contrary and 
that means that surpassing cruelty by an apparent non-cruelty would be merely 
a surpassing in cruelty, a surfeit of cruelty” (DP1, 160). The Freudian death or 
destruction drive, we begin to see here, might just be the most radical thinking 
of cruelty, opening up the possibility of something in living beings more cruel 
than Nietzsche’s will to power, and more purely destructive.
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While the basic form of this argument is invoked in “Psychoanalysis Searches,” 
in the first year of the Death Penalty Seminars, Derrida fleshes out the implica-
tions. Such a notion of cruelty, he will show, will in effect begin to undo the 
sedimentary discourse around the death penalty, on both sides. And if this is the 
case, it is because, as we have seen, each side is fundamentally indebted to the 
humanitarian ideal of putting an end to barbarity and the worst forms of cruel 
suffering. The notion of cruelty “without opposable term,” which would take as 
seriously as possible the basic equivocation at the heart of this concept (on this 
view, where cruelty begins and ends always remains, in some sense, undecidable), 
will thus be shown to have a destabilizing effect on the classical discourse on 
the death penalty. In the Seminars, this destabilization is illustrated in Derrida’s 
reading of the debate between two central figures in this discourse, Beccaria and 
Kant—figures with opposed arguments on capital punishment, but who neverthe-
less share, as Derrida underscores more than once, a fundamental commitment 
to the ‘progressive’ ideals of the Enlightenment.

In the Seminars, Beccaria and Kant are consistently invoked as exemplary 
thinkers in the classical discourse around the death penalty. Derrida speaks fre-
quently in the Seminars of Beccaria’s status, alongside Hugo, as the paradigmatic 
thinker of modern abolitionism, invoking him as a figure whose arguments 
continue to inform contemporary debates. Hence Derrida will at times describe 
the deconstructive analysis of the death penalty as a critical analysis of “the al-
leged fundaments of the abolitionist discourse that, since the Enlightenment and 
a certain Christian inflection of the Enlightenment, for example, since Beccaria, 
have supported and support still today the logic of the abolitionist struggle” 
(DP1, 211). On the other side, Kant is repeatedly referenced in the Seminars and 
in the previously published texts as the source of the most rigorous argument in 
favor of capital punishment, “the purest ethico-juridico-rational formulation of 
the necessity of the death penalty” (DP1, 124). Kant, it may be helpful to recall, 
in the section on the “Doctrine of Right” in the Metaphysics of Morals, elaborates 
an argument for the death penalty which is intended to surmount Beccaria’s 
critique of capital punishment.15 Whereas Beccaria attacks the death penalty on 
the grounds that it is not effective in deterring crime, Kant attempts to go beyond 
any claim situated at the level of phenomenal motives and interests, justifying it 
on purely moral and ethical grounds. The principle of the death penalty, for Kant, 
follows directly from the universal moral law and the exercise of human reason. It 
is thus one of the key signs of man’s enlightenment and ability to reason—it is a 
sign of human progress—that man can acknowledge the transcendental principle 
of the death penalty. Recognizing the principle of the death penalty, here, is part 
of what it means to be enlightened, to submit one’s will to the exercise of reason. 
Hence, in the Seminars, Derrida will go so far as to suggest “the question of the 
death penalty could well be the best and most indispensable introduction to the 
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question, what is Enlightenment?” (DP1, 179). But most importantly, in Kant, the 
notion of the unconditional principle of the death penalty rests on the absolutely 
disinterested exercise of reason—disinterested with regard to phenomenal mo-
tives, interests, or passions. And it is this stipulation that lends Kant’s argument, 
when viewed from the traditional humanist perspective, the appearance of an 
inhuman coldness, even a kind of unfeeling cruelty. Noting this appearance does 
not challenge the deep philosophical foundations of Kant’s argument, however, 
and I will return to this problem below.

Nevertheless, underscoring the question of cruelty here will destabilize, and 
in effect undo, the debate staged in Beccaria and Kant, and to see why, we need 
to pay close attention to the details of Beccaria’s argument, since the precise 
thrust of his claim is crucial in this context. The crux of Beccaria’s well-known 
argument against the death penalty proceeds as follows. As a principle, he argues, 
punishment should serve a purpose that benefits the community which imposes 
it, namely deterring crime.16 But capital punishment, he argues, is simply not an 
effective deterrent, because, in Derrida’s words, it is “hardly cruel enough” (FWT, 
149). On this view, it would seem that the death penalty does not deter because 
it is insufficiently cruel. It does not produce enough suffering in the criminal to 
dissuade others, insofar as it promises swift death. Since “our mind withstands 
violence and extreme but fleeting pains better than it does time and unending 
tedium,” Beccaria argues, the death penalty is not in fact a cautionary punish-
ment (CP, 54). The only truly effective deterrent, Beccaria suggests, would be a 
life sentence of forced labor, a punishment of “perpetual penal servitude,” insofar 
as, in this case, “the desperate man finds that his woes are just beginning rather 
than ending” (CP, 54).17 But if we take this argument seriously, Derrida shows, we 
cannot avoid the following conclusion:

One can always interpret Beccaria’s proposal as still more cruel than the still 
more cruel proposal of Kant, more cruel, then, than the death penalty, since 
Beccaria claims that the risk of a life sentence of hard labor will make the 
criminal suffer more and thus fear more than the threat of immediate death. 
. . . Thus, one no longer knows who is more cruel or more sadistic, Beccaria 
or Kant, the one who opposes the death penalty or the one who maintains its 
principle. (DP1, 160)

Highlighting the question of cruelty in the discourse around the death penalty, 
we arrive at an apparent impasse where, as Derrida puts it in “Psychoanalysis 
Searches,” we no longer know what exactly cruelty means here; we no longer 
know if it would be more progressive to abolish the death penalty or to enforce 
it. We begin to see that any attempt to abolish the inhumane practice of the death 
penalty on the grounds of its excessive cruelty will inevitably falter, since putting 
an end to it might turn out to be equally, or even more, cruel.



Derrida and the Death Penalty 329

Yet psychoanalysis, we could now say, goes some way in recognizing, reflect-
ing on, or opening up just this equivocation at the heart of any possible thinking 
of cruelty. Because it posits cruelty as something that is absolutely original, and 
thus, irreducible and ineradicable, it would issue the most serious challenge to 
the discourse around the death penalty. And first and foremost, to any form of 
abolitionism that would dream of eradicating, once and for all, the various forms 
of ‘cruel and unusual punishment.’ The most rigorous thinking of cruelty, then, 
carries a kind of deconstructive force, destabilizing and putting into question the 
classical discourse on capital punishment, on both sides. Any truly “consistent” 
abolitionism, we now see, cannot simply be opposed to the death penalty on the 
grounds of its inherent cruelty (FWT, 142). Rather, it would have to reckon with the 
fact that there is no possibility of doing away with such suffering once and for all. 
For if cruelty has no contrary, “there are only differences in cruelty, differences in 
modality, quality, intensity, activity, or reactivity within a same cruelty” (WA, 271).

Yet, at the same time, the thought of endless cruelty Derrida locates in Freud 
points the way towards a more powerful critique of the death penalty capable of 
taking on the most formidable arguments for the principle of capital punishment, 
one which we find Derrida just beginning to elaborate in the 1999–2000 Seminars. 
And if this is the case, I want to suggest, it is because this notion of cruelty entails a 
particular thinking of life, whereby destructive cruelty is understood as ultimately 
inseparable from life, from “the life of the living being.” Freud’s most revolutionary 
gesture, on this view, would be the one whereby he thinks the possibility of cruelty 
and destruction—everything he associates with the death drive—not in terms 
of what trespasses on human life, supervening on it from the outside, but rather 
what in fact defines it, or at the very least is inseparable from it. Ultimately, the 
notion of life Derrida at times suggests drives the deconstruction of the death 
penalty has to be understood in terms of this logic. Freud’s thinking on the ir-
reducible presence of the death drive in life—and the forms of aggressivity and 
cruelty the death drive brings with it—emerges here, in short, as one of the key 
ways of conceptualizing the deconstructive logic of what Derrida calls “survival.”18 
As it appears in the texts from this period, the term survival invokes a kind of 
minimal sustaining of life from moment to moment: not a fullness of life, but 
mere survival as continuing to live on in the midst of the threat of violation and 
destruction, a threat implied in the very coming of time.19 The logic of survival 
thus can be understood as following from the thought of temporal finitude. But 
since only something that is mortal can be open to the threat of destruction, the 
thought of survival can also be understood as a radical thinking of mortality. The 
notion of life as survival which Derrida traces in Freud conceives of the threat of 
destruction as absolutely inextricable from “what is most alive in life,” as Derrida 
put it in an earlier discussion of Freud.20 And this conception of life will prove 
absolutely critical to the deconstruction of the death penalty.
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In the tenth session of the Seminars, Derrida suggests that a certain thinking 
of life is the ultimate ground of the deconstructive critique of the death penalty. 
Speaking of the abiding concerns that drive deconstruction, Derrida stakes out a 
position in direct opposition to Kant and confesses an unmistakable interest in, 
a deep commitment to, life: “I say straight on: yes, I am against the death penalty 
because I want to save my neck, to save the life I love, what I love to live, what I 
love living. . . . That is my interest, the ultimate resource of my interest as of any 
possible interest in the end of the death penalty” (DP 1, 254–55). But because this 
interest is shared by the supporters of the death penalty—as Derrida puts it, “‘it 
is in order to protect life, it is in the name of life,’ they would say, ‘that we urge, 
in certain cases, the death penalty against those who do not respect life’” (DP1, 
255)—what Derrida has in mind here, he suggests, has to be understood in terms 
of another interest. A rigorous abolitionism must have a fundamental stake, he 
insists; “the abolitionist struggle, in my view, must still be driven; it cannot not 
be driven, motivated, justified by an interest, but by another interest, by another 
figure of interest that remains to be defined” (DP1, 255). What remains to be 
defined here is the thinking of life as survival traced in his dealings with Freud.

Stated succinctly, the thinking of life offered by psychoanalysis undercuts 
the concept of life at the heart of the political theology of the death penalty, what 
Derrida calls the “classic philosopheme” at the center of the most formidable argu-
ments for the transcendental principle of the death penalty (DP1, 116). Derrida’s 
key move here is to show that, contrary to what abolitionists such as Hugo would 
have us believe, the classical philosophical arguments for the death penalty do not 
entail a devaluation of life21—in the sense that they fail to appreciably weigh the 
true value of the human person in the application of the law—but rather entail 
an absolutely fundamental commitment to the infinite value and inviolability 
of human life. As Derrida notes quite often in the first year of the Death Penalty 
Seminars, this is precisely what makes the arguments in favor of the death penalty 
so formidable, Kant’s chief among them. At the heart of the classical philosophical 
and political discourse supporting the death penalty, he argues, is not a devalu-
ation of human life but rather a kind of hypervaluation, a commitment to the 
absolute, transcendental value of man’s humanity, what Derrida describes as a 
kind of “infinitization” of human finitude (DP 1, 258). In the fourth session of the 
Seminars, Derrida lays out most clearly the kernel of this logic:

The dignity of man, his sovereignty, the sign that he accedes to universal 
right and rises above animality is that he rises above biological life, puts his 
life in play in the law, risks his life and thus affirms his sovereignty as subject 
or consciousness. A code of law that would refrain from inscribing the death 
penalty within it would not be a code of law; it would not be a human law, it 
would not be a law worthy of human dignity. It would not be a law. The very 
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idea of law implies that something is worth more than life [quelque chose vaut 
plus que la vie]. (DP1, 116)

What is worth more than life then is, precisely, human dignity. It is “worth more” 
than mere life insofar as it outstrips the basic attachment to biological life, the 
form of attachment that characterizes the animal. From this standpoint, the thing 
that is most proper to the human, her/his dignity, is never reducible to biological 
life, and thus it is absolutely inviolable, untouched even by death. Thus Derrida 
will consistently refer to the idea of life at the base of the death penalty as a fun-
damentally theological concept. It is not explicitly religious, in Kant for example, 
but it is, as Derrida suggests, theological in its structure, insofar as this infinite 
dignity resembles a kind of infinite life of the spirit. The deconstruction of the 
death penalty ultimately consists, in large part, in demonstrating that this idea 
of life is, like the notion of sovereignty itself, a phantasm—a particularly power-
ful fantasy or idealization founded on the disavowal of mortality and finitude.

What is necessary to truly take on the death penalty, we begin to see, is an 
alternate conception of life. What is required is a notion of life predicated not on 
its absolute sanctity and infinite dignity, but rather its intrinsic violability, a radical 
thinking of mortality that understands finitude not as something that befalls life 
but rather as what defines it. On this alternate view, life is continually exposed to 
the possibility of destruction and violation at every moment, and this exposure 
is inextricable from the very possibility of living on for even the most minimal 
time. In short, what is necessary is a “hyper-atheological” (FWT, 165) thinking 
of life that rejects the move whereby human life is made into an infinite category, 
a thinking of finite life in terms of what Derrida calls survival.

In the Death Penalty Seminars, we begin to see just how pivotal this radical 
thinking of finitude is for the deconstructive critique of the death penalty. In a 
complex treatment of the underlying logic of a death sentence, Derrida argues 
that what the death penalty deprives one of is not simply life but finitude. And this 
because “it belongs to life not necessarily to be immortal but to have a future, thus 
some life before it, some event to come only where death, the instant of death, is 
not calculable, is not the object of a calculable decision” (DP 1, 256). In the tenth 
session of the Seminars, Derrida writes, “the supreme form of the paradox, its 
philosophical form, is that what is ended by the possibility of the death penalty 
is not the infinity of life or immortality, but on the contrary, the finitude of ‘my 
life’” (DP1, 256). The “infinite perversity” of the death penalty, Derrida continues, 
is that it would seek “to put an end to finitude” (DP 1, 257). The basic logic of the 
death penalty as a practice, then, is predicated first and foremost on the phan-
tasm of putting an end to finitude, achieving absolute mastery over the time of 
human life. What undergirds the practice of the death penalty as such, we begin 
to see, is a kind of illusion or fiction, “the dream of an infinitization and thus of 
an infinite survival” (DP 1, 258). And if this is the case, the deconstruction of the 
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death penalty and its philosophical justifications, in taking on this phantasm, 
will necessarily call upon another thinking of finitude and mortality, one which 
is in fact made possible by psychoanalysis.

It is precisely this thinking of life, I would like to suggest in conclusion, which 
emerges from the reading of Freud Derrida undertakes in the final section of “Psy-
choanalysis Searches,” the significance of which has not been properly appreciated 
before now. If there is an “alliance” between deconstruction and psychoanalysis 
in taking on the death penalty, as Elizabeth Rottenberg has suggested, it emerges 
here, specifically in the manner in which Freud thinks life (CV, 147). In order to 
see this, we need to reexamine Derrida’s engagement with Freud in his address 
to the States General of Psychoanalysis. The key move to focus on is the reading 
of Freud’s correspondence with Einstein on the topic of war and violence Derrida 
develops towards the close of “Psychoanalysis Searches.” Revisiting this reading 
in the new light cast on this text by the Death Penalty Seminars, what stands 
out most clearly is the close attention Derrida pays to Freud’s philosophy of life 
and death as it appears in “Why War?”22 In his treatment of the exchange with 
Einstein, Derrida repeatedly underlines what he will call Freud’s “radical absence 
of illusion” (WA, 271), and specifically his insistence on the impossibility of ever 
doing away with an absolutely fundamental tendency towards destruction and 
cruelty. Even if we must continually try to counter this tendency everywhere it 
is at work, Freud argues, it will never be eradicated because it is, quite simply, 
irreducible, inherent in every human being. It can only ever be a question, he 
suggests, of finding ways of diverting the drive for power and the destructive 
death drive, submitting it as much as possible to “the dictatorship of reason” (SE 
22, 213), so that it might be redirected. Derrida glosses Freud’s remarks this way: 
“Making very frequent use of the words ‘cruelty,’ ‘aggression drive,’ ‘hatred drive,’ 
and ‘death drive,’ he denounces an illusion: that of the eradication of the cruelty 
drives and the drives for power and sovereignty. What it is necessary to cultivate 
. . . is a differential transaction, an economy of detour and difference, the strategy, 
one can even say method . . . of indirect progress” (WA, 271).23

It is at this point, Derrida insists, that “Freud’s argumentation in ‘Why War?’ 
becomes at once more political and, in its logic, more rigorously psychoanalytic” 
(WA, 269). The most rigorously psychoanalytic argument emerges, then, at the 
precise moment when Freud argues that the life of the drives, including the cruelty 
drive or death drive, must not be hastily submitted to “ethical judgments of good 
and evil” (SE 22, 209). And if this is the case, Derrida underscores, it is first and 
foremost because these destructive drives, along with Eros or the life drive, are 
intrinsic to the possibility of life itself, because “[Freud] knows that there is no 
life without the competition between the forces of two antagonistic drives” (WA, 
273). Indeed, Freud makes this explicit. “Neither of these instincts,” he writes, “is 
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any less essential than the other; the phenomena of life arise from the concurrent 
or mutually opposing action of both” (SE 22, 209).

According to “the most rigorously psychoanalytic” thinking of the relation 
between cruelty and life, there is no safeguarding life from the threat of cruelty 
or destruction, and this because life itself is absolutely inextricable from this 
possibility. The notion of life traced in Freud, then, points towards what Derrida, 
a bit later on, will call the only life “that is worthy of being lived, without alibi,” 
and thus, “the only one from which to depart . . . for a possible thinking of life” 
(WA, 276). This notion of life is altogether crucial here, even if Freud himself 
seems not to grasp the consequences. As Derrida demonstrates, at the very 
moment Freud emphasizes the necessity of living with the destructive drives, 
he retreats to an uncritical position, suggesting that pacifism ultimately has its 
roots in a strong preference for life over death (SE 22, 213). Thus, Derrida says, 
despite Freud’s insistence on the fact that there is no possibility of being rid of the 
destructive drives, without which there is no life, he “continues, and clearly this 
is important to him, to find in life, in organic life, in the self-protective economy 
of organic life and thus in one of the poles of the polarity, the roots of the whole 
ethico-political rationality in whose name he proposes to subjugate or restrict 
the forces of the drives” (WA, 274). Derrida then underscores the following: “It is 
thus by life, by organic life, that he justifies the right to life (therefore implicitly 
the condemnation not only of war, but of the death penalty . . .)” (WA, 274). At 
this pivotal moment, then, it would seem that Freud attempts to found a pacifist 
position on what amounts to a preference for one set of drives over another. And 
yet, this is a logic Freud’s own thinking will always undercut, since according 
to the most rigorously psychoanalytic line of thinking—according to the most 
rigorously Freudian reading of Freud—there is no life without the possibility of 
destruction and violation.

The notion of life traced here, I submit, is the notion of life as survival. Near 
the end of “Psychoanalysis Searches,” Derrida offers a final description of this 
other conception of life. It is, he writes,

an im-possible life, no doubt, a sur-vival, not symbolizable, but the only one 
that is worthy of being lived, without alibi, once and for all, the only one from 
which to depart (notice I say from which to depart) for a possible thinking of 
life. Of a life that is still worthy of being lived, once and for all. One cannot justify 
a pacifism, for example, and the right to life, in a radical fashion, by setting out 
from an economy of life. . . . This can only be done on the basis of a sur-vival 
that owes nothing to the alibi of some mytho-theological beyond. (WA, 276)

The critique of the theological phantasm of sovereignty that Freud begins to open 
up, we could now say, entails a commitment to life, but to a concept of life “without 
theological or humanist alibi,” to a “hyper-atheological” thinking of finite life.
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Following the theme of cruelty in Derrida’s late writings and in the first year 
of the Death Penalty Seminars, then, we begin to see how this term comes to be 
articulated with a certain thinking of finite life. What is perhaps most revolution-
ary in Freud, from a Derridean perspective, is that Freud makes the so-called 
death drive, and thus cruelty, absolutely irreducible, thereby locating it at the very 
heart of life. It is this aspect of Freud’s thinking, I argue, that offers Derrida crucial 
resources in the broader deconstruction of the death penalty, even if, as Derrida 
makes clear in a number of places, deconstruction puts these resources to work in 
its own way. What Derrida finds in Freud is a thinking of life according to which 
the possibility of violation and destruction does not threaten to contaminate life 
from a place outside of it, but rather is inseparable from it. Such a logic, we begin 
to see, is at the very center of the deconstruction of the death penalty, its discursive 
scaffolding, but most especially its philosophical justification; the logic of which 
has proven so formidable, we can now say, precisely because it operates not on 
the basis of a devaluation of human life but rather in the name of the absolute, 
infinite inviolability of human life and dignity. It is, then, not a commitment to 
the sanctity of human life that undoes the death penalty, but a radical thinking 
of life as threatened or compromised from the very start, of absolutely originary 
finitude and mortality.
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